
 
 

Blockchain Technology: The State of  
Regulation in the (dis)United States 

2nd Blockchain and Smart Contracts Summit 
February 15, 2019 | Berlin, Germany 



Federal Regulation of  Blockchain/Digital 
Assets in the U.S. 

Regulating Agencies 



States “Embrace” Blockchain 

 A number of US States have proposed or 
passed legislation to embrace or regulate 
blockchain technology as well as to 
encourage State adoption.  

 An individual State can operate as a 
“laboratory” of innovation, though dealing 
with up to 50 different governments is a 
hindrance to nation-wide adoption.  
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Delaware Moves Toward 
Blockchain Technology 

  On May 2, 2016, Delaware Governor Jack Markell 
announced an initiative to embrace blockchain and 
smart contract technology. 

 The Delaware Blockchain Initiative began its rollout 
in 2017. 

 Among the goals of the Initiative: 
– To ensure that businesses that utilize blockchain will 

not face new regulations in Delaware. 

– The governor’s support for the proposed amendment 
to Delaware corporate law that will accommodate 
distributed ledger shares. 
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Delaware Pulls Back 

 As of February 2018 the Delaware initiative has been 
put on “pause,” largely at the behest of Deputy 
Secretary of State Kristopher Knight. Knight stated 
that: 

 
“His office has an obligation to not haphazardly 
advance ideas that could disrupt Delaware's grip 
on its corporate franchise business.”  

 
 “Delaware was out in front, and now they’ve slowed 

it down…It’s like somebody pushed the pause 
button."  -Andrea Tinianow  
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http://www.delawareonline.com/staff/38113/karl-baker/
http://www.delawareonline.com/staff/38113/karl-baker/
http://www.delawareonline.com/staff/38113/karl-baker/


Wyoming Legislation  

 Will Wyoming succeed where Delaware 
stumbled?  

 Already Wyoming has passed a number of 
important legislations related to block chain.  
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Wyoming Legislation   

 These are 5 pro-blockchain bills passed in Wyoming: 
• HB 19 provides an exemption for virtual currency (e.g., Bitcoin, 

Ethereum, etc.) used within Wyoming from money transmitter laws and 
regulations. 

• HB 70 provides that a person who develops, sells or facilitates the 
exchange of an open blockchain token (a “consumer” or “utility” token) 
is not subject to specified securities and money transmission laws. 

• SF 111 provides that virtual currency is not subject to taxation as 
“property” in Wyoming. 

• HB 101 provides for the maintenance of corporate records of Wyoming 
entities via blockchain so long as electronic keys, network signatures 
and digital receipts are used. 

• HB 126 modifies Wyoming’s corporate code to permit the formation of 
“Series LLCs.” The intent of this legislation is to promote Wyoming as a 
jurisdiction of choice for securities formation and to compete with 
Delaware and Nevada for corporate registration revenue. 
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Rhode Island Legislation  
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Iowa Legislation  

9 



Licensing of Money 
Transmission  

 Some of  the most important and 
complicated rules that affect blockchain in 
finance are money transmission licenses.  

 49 States regulate the transmission of 
money (Montana being the exception). 

 Most States include bitcoin in assets that 
need money transmission licensing.   

 

 

  10 



Federal FinTech Bank Charter 

 The Office of Comptroller or Currency (OCC) offered one 
potential solution to the need for a money transmitter 
license. 

 On July 31, 2018 the OCC began accepting applications for 
national bank charters from FinTech companies engaged in 
the business of banking, allowing FinTechs to operate 
nationally and circumvent state-level approval.  

 Pros: Will allow the preemption of state law and ability to 
provide bank services.  

 Cons: Unclear if it will ever get approved as the Conference 
of State Bank Supervisors  have sued the OCC and a Fintech 
Bank may have high level of regulatory scrutiny.   
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State Banking Regulations  

One way to possibly avoid money 
transmission regulation is by becoming a 
state chartered bank, in particular a Utah 
Commercial Bank.   
 Pros: Allows for the conduct of many financial 

services, can generally operate online in all 
states.  

 Cons: Still needs FDIC approval which is hard to 
obtain and need to deal with any state where a 
branch is located.  
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CMSC Vision 2020/State 
Regulators  

State Regulators Take First Step to 
Standardize Licensing Practices for Fintech 
Payments. 

“FinTech companies can officially celebrate 
and have confidence that state regulators are 
listening to their concerns.”  

 Pro: Applications to become a money servicer 
will be easier.  

 Con: Still need to deal with all state regulators.  
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https://youtu.be/kpxtfaQjYDA


Trust Company 

Becoming a trust company will allow for 
custody of digital assets and  probably 
preempt state money transmission laws.  

 Pros: Probably the simplest way to avoid state 
money transmission rules, allows for the 
custody of assets. 

 Cons: No certainty of preemption of state laws, 
may have significant regulatory burdens and 
may not cover broker dealer custody rules. 
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Blockchain Patents/IP 
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 Getting a patent for a blockchain-based technology 
requires more than just saying, “it’s on blockchain.” The 
technology must be novel and innovative. 

 Europe generally takes a harder look at the degree of 
innovation needed when issuing software patents than 
the US, making the US still a good jurisdiction to file in. 

 Difficult to obtain a method patent. 
 Most important when drafting a blockchain related 

patent is to tell a story of what the innovation is on its 
own terms, separate from the blockchain.  

 Polsinelli is currently working on a paper studying the 
approximately 300  blockchain patents issued to date.   
 



(Un)intended Trademark Risks 
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 15 U.S.C. § 1125 : “false or misleading 
description” 

 Cybersquatting  
 



Competition Law 

 Anti-Competitive Effects 

 Potential issue for Permissive/Private 
Blockchains 

 Two forms: (1) “lock-in” and (2) “lock-out” 

 Objective standards/rules for participation 

 JV of competitors have a fair-
competition/anti-trust policy.  

 

17 



Attract (Un)wanted 
Trademark/SEC Scrutiny 
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Delist 
Notice 

Suspended 
Trading 

SEC 
Subpoena 



Smart Contract Enforceability 

Passed:  

 AZ (HB2417) 

 OH (SB220) 

 TN (HB1507/ 
SB1662) 

 VT (H.868) 

Pending: 

 NY (AB8780) 
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AZ HB2417 
“Smart Contract” means an event-driven program, with state, that 
runs on a distributed, decentralized, shared and replicated ledger 
and that can take custody over and instruct transfer of assets on 
that ledger. (doesn’t distinguish between public and private 
blockchains) 

TN HB1507/SB1662 
“Smart contract” means an event-driven computer program, that 
executes on an electronic, distributed, decentralized, shared, and 
replicated ledger that is used to automate transactions, including, 
but not limited to, transactions that: take custody over and 
instruct transfer of assets on that ledger; create and distribute 
electronic assets; synchronize information; or manage identity 
and user access to software applications. 



Smart Contract Enforceability 
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UETA § 2(8)  
“Electronic signature” means an electronic sound, 
symbol, or process attached to or logically 
associated with a record and executed or adopted 
by a person with the intent to sign the record. 

ESIGN § 106(5)  
“[E]lectronic signature” means an electronic 
sound, symbol, or process, attached to or logically 
associated with a contract or other record and 
executed or adopted by a person with the intent to 
sign the record. 



(Un)intended Trademark 
Litigation 
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Are all Tokens Securities? 

 

 

“I have yet to see an ICO that doesn’t have a  
sufficient number of hallmarks of a security”  

 

   SEC Chairman, Jay Clayton  
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Recent SEC Enforcement Actions  
and Policy Statements  

 On July 25, 2017, the SEC released The DAO report. 

 On September 25, 2017, the SEC announced the Cyber Unit, an 
initiative in the Enforcement Division to focus on cyber-related 
misconduct, including ICOs that violate securities law. 

 In a hearing before the Senate Banking, Housing, and Urban 
Affairs Committee (Feb. 6, 2018), SEC Chairman Clayton stated 
that the SEC is concerned with how to categorize 
cryptocurrencies and related ICOs.  

 On March 7, 2018, the SEC released a statement on potentially 
unlawful online platforms for trading digital assets. 

 Since Fall 2017, the SEC has been sending subpoenas to those 
involved in the ICO market and targeting most new ICOs.  
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 The SEC thinks that virtually all tokens are securities, and thus all 
applicable securities laws, rules and regulations apply to tokens and token 
platforms.  

 If it looks like a security, e.g. publishing prospectuses on the Internet and 
actively soliciting investors, the SEC will treat it like a security.  

 Virtual currencies can be considered “investment contracts” (The DAO). 
– An investment contract is an investment of money in a common enterprise with a 

reasonable expectation of profits to be derived from the entrepreneurial or managerial 
efforts of others. See SEC v. Edwards, 540 U.S. 389, 393 (2004)  

 Online security trading venues using virtual currencies may have to be 
registered as broker-dealers or exchanges (In re BTC Trading, Corp. and 
Ethan Burnside; The DAO). 

 In the SEC’s view, ICOs are high-risk, ripe for fraud and Ponzi schemes, and 
exposed to hacking risks. 

 “Utility” tokens: The SEC believes that tokens  which have been sold are 
still securities regardless of any “utility”. 

Key Takeaways from SEC Enforcement 
Actions and Policy Statements 
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Is the token exempt 
from registration?  

How to Sell a Token  
as a Security 

Is the token a 
security? 

S 1 
(full public  

filing) 

Can be sold under an 
exemption 

The SEC does not 
have jurisdiction 

Must be registered 
with the SEC 

Reg A+ 
(mini public  

offering/technically 
an exemption) 

Reg S 
(offshore) 

Reg D 
(accredited 
investors) 

Yes No 

Yes No 
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Life as a Security. . .  

If it’s a security:  

 Needs to be sold by broker 
dealers if receiving transaction 
based compensation  

 Secondary trading must be on an 
exchange or an ATS operated by a 
broker dealer 

 Custody rules (Rule 206(4)-2 for 
investment advisers and 15c3-3 
for broker dealers) 

 Insider trading (10b-5) 

 Like walking around with all of 
this luggage . . . forever  
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Unregulated Revolutions Rarely  
Lead to Greater Freedom 



Contact 

To learn more about our FinTech and Regulation Practice, or to contact a 
member of our team visit our website at polsinelli.com. 

 

For additional information, please call: 

 

Stephen Rutenberg 

Polsinelli, 600 Third Ave., New York, NY 10016 

(o) +1 (212) 413–2843  ● (m) +1 (917) 623–8121 
srutenberg@polsinelli.com  
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https://www.polsinelli.com/


Polsinelli provides this material for informational purposes only.  The 
material provided herein is general and is not intended to be legal advice. 
Nothing herein should be relied upon or used without consulting a lawyer 
to consider your specific circumstances, possible changes to applicable 
laws, rules and regulations and other legal issues. Receipt of this material 
does not establish an attorney-client relationship.   

 
Polsinelli is very proud of the results we obtain for our clients, but you 
should know that past results do not guarantee future results; that every 
case is different and must be judged on its own merits; and that the choice 
of a lawyer is an important decision and should not be based solely upon 
advertisements.  

 
 
© 2018 Polsinelli PC.  In California, Polsinelli LLP. 
   Polsinelli is a registered mark of Polsinelli PC 
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